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Abstract 

The rapid integration of Artificial Intelligence (AI) into the corporate decision-making matrix 

presents a foundational challenge to the anthropocentric architecture of corporate law. As 

algorithms evolve from passive decision-support tools into autonomous agents capable of 

executing high-frequency trades, managing supply chains, and curating human resources, the 

traditional fiduciary duties of directors—specifically the duty of care and the duty of 

oversight—face an interpretive crisis. This article provides a comparative analysis of the 

diverging legal responses in the United States and the United Kingdom. It scrutinizes the 

Delaware Court of Chancery’s evolution of the Caremark doctrine, particularly in the wake of 

Marchand v. Barnhill, against the United Kingdom’s statutory objective standard under Section 

174 of the Companies Act 2006. The article argues that while Delaware prioritizes procedural 

good faith, creating a safe harbor for the technologically inept but well-intentioned director, 

the UK’s objective standard implicitly mandates a "duty of algorithmic literacy." Ultimately, 

the article proposes a harmonized "Reasonable Algorithm Principle" (RAP) to guide future 

judicial review of board reliance on "black box" technologies. 

 

I. Introduction: The Ghost in the Machine 

The modern corporation is undergoing a metamorphosis. For centuries, the "legal person" of 

the corporation has been a fiction operated exclusively by natural persons. Directors, officers, 

and employees constituted the mind and hands of the firm. Today, however, that monopoly on 

agency is fracturing. Artificial Intelligence (AI) and Machine Learning (ML) systems are no 

longer mere calculators; they are emerging as de facto decision-makers within the corporate 

hierarchy. From DeepMind’s energy optimization in data centers to BlackRock’s Aladdin 
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platform managing trillions in assets, the cognitive load of the corporation is shifting from 

biological to silicon substrates. 

This technological shift precipitates a legal crisis. Corporate law is predicated on human 

agency. Fiduciary duties—the bedrock of corporate governance—are designed to constrain 

human frailty: greed, laziness, and negligence. But how does the law constrain a director’s 

oversight of a system they do not, and perhaps cannot, fully understand? When a proprietary 

"black box" algorithm discriminates against loan applicants in violation of fair lending laws, 

or when an automated trading bot triggers a flash crash, where does the buck stop? 

This article seeks to answer a critical question: Does the current fiduciary framework in 

common law jurisdictions possess the elasticity to accommodate the risks posed by autonomous 

corporate AI? 

To answer this, we must look to the two dominant poles of the common law world: the United 

States (specifically Delaware) and the United Kingdom. While sharing a heritage, these 

jurisdictions have diverged significantly in their treatment of director liability. The US, guided 

by the business judgment rule and the Caremark doctrine, has historically shielded directors 

from liability absent a showing of bad faith. The UK, conversely, has codified a hybrid 

subjective-objective standard of care in the Companies Act 2006, theoretically imposing a 

higher bar for technical competence. 

This analysis proceeds in four parts. Part II outlines the "Technological Predicament," defining 

the specific governance risks posed by opacity and autonomy in AI. Part III examines the US 

framework, tracing the trajectory from Caremark to Boeing, and analyzing whether "bad faith" 

is an adequate filter for algorithmic failure. Part IV turns to the UK, dissecting Section 174 and 

the implications of an objective standard of care for the "amateur" director. Finally, Part V 

offers a comparative synthesis and proposes a normative framework—the "Reasonable 

Algorithm Principle"—as a path forward for global corporate governance. 

 

II. The Technological Predicament: Opacity, Autonomy, and Scale 

Before dissecting the law, one must appreciate the distinct nature of the risk. AI does not merely 

present a new type of operational risk (like a fire or a strike); it presents a qualitative shift in 

how risk is generated. 

A. The Black Box Problem 

Traditional corporate risks are generally transparent to investigation. If a factory explodes, 

forensic engineers can determine that a valve failed. In contrast, modern Deep Learning (DL) 

models often suffer from a lack of "explainability" (XAI). A neural network might deny a 
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mortgage based on a non-linear correlation between the applicant’s postal code and their 

purchase history—a correlation invisible even to the system’s programmers. For a board of 

directors, this creates an unprecedented information asymmetry. They are responsible for the 

output of a system whose internal logic is opaque. 

B. The Velocity of Failure 

Human failure is typically slow or localized. A rogue trader can only type so fast; a negligent 

safety inspector can only miss so many sites. AI failures, however, scale instantly. An 

algorithmic bias in a hiring tool affects every applicant simultaneously. A flaw in an automated 

pricing algorithm can violate antitrust laws across global markets in milliseconds. This 

"velocity of failure" compresses the time available for board intervention, rendering traditional 

"quarterly review" oversight models obsolete. 

C. The Dilution of Moral Agency 

Perhaps most dangerously, AI creates a "responsibility buffer." Executives may feel less 

morally culpable for a decision "recommended" by a data-driven system ("The model said it 

was safe"). This psychological distancing can lead to a degradation of the skepticism that is 

essential for effective governance, a phenomenon known as "automation bias." 

 

III. The United States: Caremark and the Procedural Shield 

Delaware corporate law serves as the lingua franca for American commerce. Its approach to 

director liability is characterized by a fierce protection of board autonomy, codified in the 

"Business Judgment Rule." This rule presumes that in making a business decision, the directors 

acted on an informed basis, in good faith, and in the honest belief that the action taken was in 

the best interests of the company. 

However, the oversight of AI falls less under "business decision" and more under "risk 

monitoring." Here, the governing standard is the Caremark doctrine. 

A. The Caremark Baseline 

Originating in In re Caremark International Inc. Derivative Litigation (1996), the doctrine 

holds that for directors to be liable for a failure of oversight, plaintiffs must prove that: 

1. The directors utterly failed to implement any reporting or information system or 

controls; or 

2. Having implemented such a system or controls, consciously failed to monitor or oversee 

its operations thus disabling themselves from being informed of risks or problems 

requiring their attention. 



Int. Comp. Corp. L. J. 

 4 

For two decades, Caremark was described as "possibly the most difficult theory in corporation 

law upon which a plaintiff might hope to win a judgment." It required a showing of scienter 

(bad faith). Mere negligence, or even gross negligence, was insufficient. If a board installed a 

compliance program—no matter how ineffective—they were generally safe. 

B. The Marchand Shift: Mission-Critical Risks 

The judicial landscape shifted seismically with Marchand v. Barnhill (Del. 2019). The case 

involved Blue Bell Creameries, which suffered a listeria outbreak that killed three people and 

decimated the company’s value. The Delaware Supreme Court reversed the dismissal of the 

Caremark claim. 

The Court held that for "mission-critical" compliance risks (in this case, food safety), it was 

not enough to have a general risk committee. The board needed a specific mechanism to 

monitor that specific risk. The Court noted that despite the existence of food safety regulations, 

the board minutes revealed "no regular discussion of food safety." 

C. Extending Marchand to AI: The Boeing Corollary 

The logic of Marchand was reinforced in In re The Boeing Company Derivative Litigation 

(2021), concerning the 737 MAX crashes. The court found that the board had failed to establish 

a reporting system for airplane safety, instead relying on general updates. 

The AI Implication: These cases create a new imperative for AI governance. For many 

modern firms—fintechs, social media platforms, autonomous vehicle manufacturers—AI is 

not an auxiliary function; it is "mission-critical." Applying Marchand, a board cannot simply 

relegate AI oversight to the IT department or a general audit committee. If an AI algorithm 

drives the company’s revenue or carries significant regulatory risk (e.g., GDPR compliance or 

anti-discrimination), the board must have: 

1. A dedicated reporting channel for algorithmic risk. 

2. Regular, minuted discussions regarding the performance and safety of these systems. 

3. Evidence that "red flags" (e.g., whistle-blower reports on bias) were elevated to the 

board level. 

D. The Limits of US Law: Competence vs. Good Faith 

Despite the Marchand evolution, the US standard remains fundamentally procedural. A 

director in Delaware does not need to be an expert in Python or neural networks. They simply 

need to act in "good faith." If a board hires a Chief AI Officer, receives quarterly reports that 

are overly optimistic, and discusses them, they have likely satisfied Caremark. The law does 

not currently demand that the directors possess the technical acumen to challenge the expert’s 

report. It protects the "pure heart, empty head" director. This creates a moral hazard: it 
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encourages the construction of elaborate compliance theaters—reporting structures that look 

robust on paper but lack the technical teeth to actually identify algorithmic rot. 

 

IV. The United Kingdom: Statutory Duties and the Objective Standard 

Across the Atlantic, the United Kingdom offers a distinctively different architecture for director 

liability. While Delaware relies on judge-made common law, the UK has codified directors' 

duties in the Companies Act 2006 (CA 2006). 

A. Section 172: The Duty to Promote Success 

Section 172 imposes a duty to act in the way the director considers, in good faith, would be 

most likely to promote the success of the company. Crucially, Section 172(1) explicitly lists 

factors directors must have regard to, including the long-term consequences of decisions and 

the impact on the community and environment. In the context of AI, this broadens the scope 

of oversight. A board approving an aggressive AI marketing algorithm must consider not just 

profit, but the potential reputational damage (community impact) if the algorithm targets 

vulnerable demographics. 

B. Section 174: The Objective Standard of Care 

The true divergence from the US lies in Section 174: the duty to exercise reasonable care, skill, 

and diligence. This section incorporates a two-limbed test derived from the insolency case Re 

D'Jan of London Ltd (1993): 

1. The Subjective Limb: The care, skill, and diligence that the director actually has. (If 

you are a tech expert, you are held to a higher standard). 

2. The Objective Limb: The care, skill, and diligence that would be exercised by a 

reasonably diligent person with the general knowledge, skill, and experience that may 

reasonably be expected of a person carrying out the functions carried out by the director. 

C. The "Reasonable Director" in 2026 

The objective limb of Section 174 is a dynamic standard. What was "reasonable knowledge" 

for a director in 1990 is not reasonable in 2026. As AI becomes ubiquitous, the "general 

knowledge" expected of a director is shifting. It is increasingly arguable that a "reasonably 

diligent" director of a major corporation must possess a baseline level of digital literacy. Unlike 

the US "bad faith" standard, a UK director cannot plead ignorance. If a reasonable director in 

that position would have asked for an external audit of the AI’s bias, and the actual director did 

not because they "didn't understand how it worked," they are liable for negligence. 
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D. Brumder v Motornet and Delegation 

UK case law, such as Brumder v Motornet Service and Repairs Ltd [2013], emphasizes that 

while directors can delegate functions, they cannot abrogate responsibility. A director cannot 

simply say "I left it to the CTO." The duty to monitor under CA 2006 requires active 

engagement. In an AI context, this suggests that blind reliance on technical teams is legally 

perilous. The UK framework supports the view that boards must implement "constructive 

friction"—processes that force the board to interrogate the validity of algorithmic outputs. 

 

V. Comparative Analysis: The "Safe Harbor" vs. The "Competence Trap" 

Comparing these two regimes reveals a stark trade-off in legal philosophy. 

The US/Delaware approach privileges Board Autonomy and Risk-Taking. By setting the 

liability bar at "bad faith," Delaware ensures that directors are not paralyzed by the fear of 

personal liability for complex technical failures. The logic is that shareholders want directors 

to take risks, including the adoption of cutting-edge AI. If directors were liable for every glitch, 

they would never deploy new technology. However, the downside is that it allows for 

"checkbox governance," where process masks incompetence. 

The UK approach privileges Accountability and Competence. The objective standard of 

Section 174 acts as a gatekeeper. It implies that if you are not competent to understand the risks 

of the company you oversee (including its AI risks), you should not be on the board. The 

downside here is the "Competence Trap"—it may deter qualified generalists from joining the 

boards of tech-heavy companies for fear of liability, potentially narrowing the talent pool to 

technocrats who may lack broader business judgment. 

The "Black Box" Paradox 

Both jurisdictions struggle with the "Black Box" paradox. How can a director effectively 

oversee what they cannot see? 

• In the US, the board asks: "Did the AI team report to us?" (Focus on Information Flow). 

• In the UK, the board asks: "Did we reasonably satisfy ourselves that the AI is safe?" 

(Focus on Quality of Judgment). 

The UK model is better suited for the AI age because it refuses to accept ignorance as a defense. 

As AI moves from "tool" to "infrastructure," the law must demand that those at the helm 

understand the machinery. 
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VI. Proposal: The "Reasonable Algorithm Principle" (RAP) 

To bridge the gap between these frameworks and the reality of AI, this article proposes the 

adoption of a "Reasonable Algorithm Principle" (RAP) as a guiding metric for judicial 

review in both jurisdictions. 

The RAP would require that for a board to satisfy its duty of oversight regarding AI, it must 

demonstrate three "Pillars of Explainability": 

1. Input Audit: The board must have reviewed the provenance of the data training the 

AI. (e.g., "Did we scrape this data legally? Does it contain historical biases?") 

2. Logic Stress-Test: The board need not understand the code, but they must have 

reviewed "counterfactuals." (e.g., "If we change the gender of this applicant, does the 

AI change the decision?") 

3. Human-in-the-Loop Protocol: For mission-critical decisions affecting human life or 

civil rights, there must be a defined threshold where the AI yields to human judgment. 

Adopting the RAP would modernize Caremark by giving content to "good faith" in a technical 

context (i.e., it is bad faith to deploy a black box without these pillars). Simultaneously, it 

would provide a concrete benchmark for the "reasonable diligence" required under UK Section 

174. 

 

VII. Conclusion 

The "Amateur Director" is a relic of the past. As the corporate mind becomes increasingly 

algorithmic, the corporate conscience—the Board—must evolve to match it. 

The divergence between the US and UK approaches highlights a critical choice for 

policymakers. The US offers a shield, encouraging innovation but risking systemic fragility 

through lax oversight. The UK offers a sword, demanding competence but potentially chilling 

directorship. 

However, the trajectory is clear. Whether through the evolution of Caremark claims in 

Delaware or aggressive enforcement of Section 174 in London, the legal system is moving 

toward a mandatory duty of algorithmic literacy. Directors who continue to view AI as a 

"technical detail" to be delegated do so at their own peril. The shadow in the boardroom is no 

longer just the regulator; it is the algorithm itself, and the law is finally demanding that directors 

turn on the lights. 
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